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IN THE SUPREME COURT OF THE STATE OF HAWAI |

---000---

STATE OF HAWAI ‘I, Plaintiff-Appellee,
VS.

KENNETH WAKI SAKA, Def endant - Appel | ant .

NO. 25348

APPEAL FROM THE FI RST CI RCUI T COURT
(CR. NO. 01-1-0738)

OCTCBER 23, 2003

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI NILON OF THE COURT BY DUFFY, J.

Def endant - appel | ant Kennet h Waki saka (Kenneth) appeal s
fromthe judgnment of conviction and sentence of the Crcuit Court
of the First Crcuit, adjudging himguilty of second degree
murder of his wife Shirlene Waki saka (Shirlene) in violation of

Hawai i Revi sed Statutes (HRS) 88 707-701.5!' and 706-656.?

1 HRS § 707-701.5 (1993) provi des:

§707-701.5. Murder in the second degree. (1) Except as provided
in section 707-701, a person commits the offense of murder in the second
degree if the person intentionally or know ngly causes the death of
anot her person.

(2) Murder in the second degree is a felony for which the

def endant shall be sentenced to inprisonnent as provided in section 706-
656.

2 HRS § 706-656 (1993 & Supp. 2002) provides:
§706-656 Terms of imprisonment for first and second degree murder

and attempted first and second degree murder. (1) Persons convicted of
first degree nurder or first degree attenpted nurder shall be sentenced
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Kenneth cl ains that he was denied his rights to due process and
effective assistance of counsel; he also clains that the circuit
court conmmitted a nunber of errors in its evidentiary rulings.
Specifically, Kenneth alleges that (1) the prosecution inproperly
commented on Kenneth’s decision not to testify; (2) Kenneth
received ineffective assistance of counsel3 (3) the circuit

court erred in prohibiting Shirlene’' s physician fromtestifying
as to Shirlene’s anxiety disorder; (4) the circuit court erred in
restricting Kenneth’s cross-exam nation of w tnesses; and (5) the
circuit court erred in allow ng the prosecution to introduce

i nadm ssi bl e hearsay evidence. W agree with Kenneth on points

one and two; we therefore vacate the judgnent of conviction and

to life inprisonment w thout possibility of parole.

As part of such sentence the court shall order the director of
public safety and the Hawaii paroling authority to prepare an
application for the governor to comute the sentence to life
i mprisonment with parole at the end of twenty years of inprisonnent;
provi ded that persons who are repeat offenders under section 706-606.5
shal |l serve at |east the applicable mandatory m ni mumterm of inprisonnent.

(2) Except as provided in section 706-657, pertaining to enhanced
sentence for second degree nurder, persons convicted of second degree
mur der and attenpted second degree nurder shall be sentenced to life
i nprisonnment with possibility of parole. The mnimum | ength of
i mprisonment shall be determined by the Hawaii paroling authority;
provi ded t hat persons who are repeat offenders under section 706-606.5
shall serve at |east the applicable mandatory mninumterm of inprisonment.

If the court inposes a sentence of life inprisonnent w thout
possibility of parole pursuant to section 706-657, as part of that
sentence, the court shall order the director of public safety and the
Hawai i paroling authority to prepare an application for the governor to
commute the sentence to life inprisonnent with parole at the end of
twenty years of inprisonment; provided that persons who are repeat
of fenders under section 706-606.5 shall serve at |east the applicable
mandat ory m ni numterm of inprisonnent.

3 Kennet h’s counsel on appeal was not counsel at trial.
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sentence and remand to the circuit court for a newtrial.

Al t hough our rulings on points one and two are di spositive of
this case, we also briefly address point three in order to
provi de sonme gui dance to the circuit court on retrial

. BACKGROUND

A. Fact ual Backqgr ound

1. Testimony by police, fire, ambulance, hospital, and
other medical personnel

On April 5, 2000, at approximtely 6:20 a.m, three
fire fighters fromthe Honolulu Fire Departnent (HFD) were sent
to the Waki sakas’ residence.* Wen HFD personnel arrived,

Kennet h asked for help: he inforned the fire fighters that

Shirl ene had taken sleeping pills and had consuned beer. HFD
Capt ai n Paul Kohara (Captain Kohara) testified that Shirlene
appeared physically normal, but that “she was in an enotional
state where she didn't seemto acknow edge that we wanted to help

her. Captai n Kohara testified that there was no odor of al cohol
on Shirlene’'s breath and that Shirlene was sonewhat distraught
but otherwise normal. He also testified that Kenneth was in “an
excitable state.” Captain Kohara did not notice any visible

injuries to Shirlene. He testified that he had no reservations

4 The fire fighters were sent to the Waki sakas’ residence after
Shirl ene’ s daughter Tammy Cocard (Tamry), who was in California at the tineg,
call ed the Honol ulu Police Departnent (HPD) and requested an anbul ance be
sent. The circumstances surrounding this tel ephone call are discussed nore
fully infra.
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about leaving Shirlene at her hone, as there was no indication
that Shirlene was under the influence of drugs or al cohol.

HFD and paranedics fromthe Cty and County of Honol ulu
returned to the Waki sakas’ residence that sanme afternoon in
response to a second energency call. Kenneth spoke with
Emer gency Medi cal Technician (EMI) Nathan Fi shman (EMI Fi shman);
he informed EMI Fi shman that, at approximately 2:10 p. m,

Shirl ene appeared to be choking and col |l apsed. EMI Fi shnman
testified that Shirlene’ s color was “very poor” and that she “had
sone redness around her neck area” on both sides of her neck.

He described Kenneth as “anxious.”

HFD Fire Fighter Mark Adans (Fire Fighter Adans)
testified that Shirlene’s neck was “reddi sh colored and nottled.”
He testified that Shirlene’ s body col or was bl ue around her |ips
and t hat anbul ance personnel perforned CPR  He expl ai ned that
bl ue color around the lips is a synptom of being hypoxic (having
an i nadequate anmount of oxygen), but that blue color is also a
synpt om of nyocardial infarction (i.e., heart attack). He also
testified that aspiration of vomtus could cause a person to
beconme hypoxic. Fire Fighter Adans descri bed Kenneth as “very
nervous.”

Foll owi ng Shirlene’s exanmi nation at the Waki sakas’

resi dence, she was taken to St. Francis Medical Center West (St
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Francis); she died on April 10, 2000 after being renoved from
life support.

HPD Det ecti ve Wayne Canbra (Detective Canbra) was
assigned to investigate a possible suicide attenpt involving
Shirlene. On April 6, 2000, Detective Canbra returned to the
Waki sakas’ residence and | ooked for evidence of attenpted
suicide. Kenneth was hone at the tinme and directed Detective
Canbra to the nedicine cabinet; inside the cabinet was a white
bottle, containing snmall red tablets, |abeled quinine sulfate.
Det ective Canbra did not recover the bottle on that day. On
April 8, another HPD Detective notified Detective Canbra that
t hey had recovered evidence in the case: Tiffany Irvin-Young
(Tiffany) and Tanmy, Shirlene’s daughters from a previous
marriage, reported that they found two pill bottles, including
the quinine sulfate bottle, in the Waki sakas’ backyard.

Det ective Canbra testified that he had thoroughly searched that
portion of the backyard on April 6, and that the bottles were not
in the backyard on April 6. Detective Canbra was certain that
the quinine sulfate bottle he received on April 8 was the sane
bottle he saw on April 6 due to the |abels on the bottle. He
also testified that, on April 8, the quinine sulfate bottle did
not have any pills inside.

The evening of April 10, the chief investigator for the

Cty and County of Honol ulu Departnent of the Medical Exam ner,
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Susan Siu, inforned Kenneth that an autopsy woul d be perfornmed on
Shirlene. Upon hearing this, Kenneth becane irate, insisting
that Shirlene died a natural death. Kenneth then asked whet her
an autopsy woul d indicate that Shirlene had been strangled; Siu
was “shocked” at this question because, at that point, Siu had no
Information that this m ght be a strangul ati on case.

An aut opsy was perfornmed on April 11, 2002. Kenneth
t el ephoned Siu after the autopsy had been conpl eted and asked her
whet her the autopsy showed that Shirlene had been strangled. Siu
told Kenneth that they had not yet determ ned the cause of death
because the nmedical examiner’s office had to wait for test
results fromthe mainland. Kenneth then becane irate and wanted
to know the cause of Shirlene’'s death imediately. Siu stated
that Kenneth called her on a daily basis and that, during these
calls, Kenneth would get angry that the nedical examner’'s office
had not yet determ ned the cause of death. Siu testified that at
one point Kenneth claimed to have a death certificate indicating
t he cause of death to be natural. She testified that Kenneth
coul d not have had a death certificate because death certificates
are issued by the nedical exam ner’s office and her office had
not yet issued a death certificate for Shirlene.

Deputy Medi cal Exam ner Bani Wn, MD., perforned the
autopsy on Shirlene. Dr. Wn concluded, to a reasonabl e degree

of nmedical certainty, that Shirlene died as a result of “ligature
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strangulation.” Dr. Wn testified that she found a di agonal
bruise on the right side of Shirlene’ s neck, just below the jaw
line. Dr. Wn categorized the bruising as a ligature mark; a
ligature is “any kind of narrow rope or scarf or anything that’s
narrow that you can put around a neck.” She testified that
Shirlene’s neck tissue was actually bruised, and that the nmarks
on her neck were not just skin discolorations. Dr. Wn also
testified that she found spotty henorrhaging in Shirlene’ s right
eye, suggesting that there had been pressure on the bl ood vessels
of Shirlene’s head and neck.

On cross-exam nation and recross-examnation, Dr. Wn
testified that Shirlene had several tubes in her nose and nouth
whil e hospitalized between April 5 and April 10 and that those
tubes were resting against the right side of Shirlene’ s throat
for five days. She also acknow edged that the reports of the
energency room physicians at St. Francis indicated that, when
Shirlene was admtted to the energency room Shirlene’s neck was
not bruised. However, Dr. Wn also testified that there was no
i ndication that the bruising on Shirlene’s neck was caused by the
t ubes.

Dr. Wn’s exam nation showed that Shirlene did not die

as a result of a heart attack. Dr. Wn also tested Shirl ene’s
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bl ood for drugs,® which tests reveal ed that Shirlene had
quinidine -- a drug used to treat irregular heartbeats -- in her
bl ood. A mainland |aboratory confirned that the drug was

qui nidine, and that the level of quinidine in Shirlene s bl ood
was eleven mlligrans per liter. Eleven mlligrans per liter is
not a lethal dose of quinidine.s Shirlene also had .26
mlligrams per liter of pseudoephedrine in her bl ood.

John Hardman, M D., assisted Dr. Wn with her analysis
and testified for the prosecution as an expert witness in the
field of neuropathology. Dr. Hardman testified that Shirlene
suffered brain death resulting frominadequate bl ood and oxygen
supply to her brain. He testified that strangul ation could have
caused Shirlene’'s brain to receive i nadequate oxygen, and that
nei t her aneurysm nor stroke coul d have caused Shirlene’ s brain
death. On cross-exam nation, Dr. Hardman stated that he could
not rule out the possibility that Shirlene died as a result of a
heart attack.

Ant hony Manouki an, M D., a board-certified forensic
pat hol ogi st call ed by defense counsel, testified that he did not

believe that strangul ation was the cause of Shirlene’'s death. He

5> For the tests, Dr. Wn used a sanple of Shirlene' s blood that was
t aken upon Shirlene’'s adm ssion to the hospital on April 5, 2000.

5 Eleven milligranms per liter could be a |lethal dose of quinine, a
closely related drug used to treat nalaria. However, the mainland | aboratory
confirnmed that the drug found in Shirlene s bl ood was qui ni dine, rather than
qui ni ne.
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testified that the bruise on Shirlene’ s neck was atypical of
| igature strangulation. GCenerally, in ligature strangul ation
cases, there is a front-to-back abrasion on the neck bel ow t he
Adami s apple. In Shirlene' s case, however, the |igature abrasion
was above the Adanis apple and was angled (i.e., the abrasion was
front-to-back and bottomto-top). Dr. Manoukian further
testified that the autopsy report showed a small defect in
Shirlene’ s heart, characterized by scarring in an abnornal
structure in her heart nuscle; this defect, conbined with the
drugs in her system could have caused a heart attack with
resulting |lack of oxygen to the brain. Utimtely, Dr. Mnoukian
woul d not have classified the cause of Shirlene’'s death as
| igature strangul ati on, but instead would have classified it as
“undet erm ned.”
2. Testimony by Shirlene’s daughters

Tamry and Tiffany testified at Kenneth's trial. Tamy
testified that her nother had a history of psychiatric problens
and that she and Tiffany encouraged Shirlene to seek help for
t hese probl ens.

Tamry testified that, between 5:00 a.m and 5:30 a.m
Hawai i time on April 5, Shirlene and Tanmy (who was in
California at the tine) spoke over the tel ephone and Shirl ene
told Tammy that she (Shirlene) had taken sone pills. Tammy

testified that Shirlene' s speech was unusual: Shirlene s words
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“were slurred and spaced” and there were “[l]ong periods of tine
bet ween each word.” Shirlene told Tammy that she was dyi ng.
Tamry called Tiffany, then called the police in Hawai‘ and asked
that they send an anbul ance to her nother’s address.

Just before 10:00 a.m Hawai‘i tinme, Tiffany called the
Waki sakas’ residence. Kenneth informed Tiffany that everything
was fine and that Shirlene had not been taken to the hospital.
Tiffany then spoke to Shirlene; Tiffany described Shirlene’s
speech as “drawn out and slurred, and it was |i ke sonething |’ ve
never heard before.” Tiffany called Tammy to informher that the
anbul ance had not taken Shirlene to the hospital. Tammy then
cal l ed Kenneth and asked himwhy Shirlene had not been taken in
t he anbul ance; Tammy testified that Kenneth stated that Shirlene
was drunk and needed to sleep it off, and that he and Shirl ene
could work out their own problens and did not need hel p. Tamy
also testified that Kenneth stated that Shirlene was “sl eeping
li ke a dog.”

Several hours |ater, Kenneth called Tamry and i nforned
her that Shirlene was in the emergency roomon |ife support.
Tamry testified that Kenneth told her that Shirlene had “just
stopped breathing.” Tammy spoke with Kenneth several tines; she
testified that each tinme he told the story of the events of the
norning of April 5, the facts changed slightly and the stories

did not make sense.

10
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Tanmy spoke with Detective Canbra and i nformed himthat
she would like to record a tel ephone conversation between her and
Kenneth. On the norning of April 7, 2000, Tamy cal |l ed Kennet h;
the two spoke for approximately one hour, and the conversation
was recorded. The prosecution played the recording of this
conversation for the jury. During that conversation, Kenneth
told Tammy that, on the norning of April 5, Shirlene told himshe
had taken quinine pills; Kenneth told Tanmy that he was unable to
find any pill bottles anywhere. Kenneth told Tamry that, around
11: 00 a.m the norning of April 5, Shirlene said something to the
effect of, “it’s not working, it’s not working.” The

conversation continued as foll ows:

MR, WAKI SAKA: -- | guess | don't wanna say it. But she did say
- you know, she said to choke -- you know, choke ne. She said
choke -- she said, choke nme so | could die.

MS. COCARD: She said that?

MR. WAKI SAKA: Yeah. She said pl ease choke ne.

MS. COCARD: GCh, Ken, didn't you think that at that point you
shoul d call the anmbul ance?

MR. WAKI SAKA: No, ’'cause | thought she was just being del usi onal.

Tamry testified that Kenneth spoke at Shirlene’s
funeral, where he gave a step-by-step account of how Shirl ene
died. Upon hearing his remarks, Tamy felt “[s]ick
[ b]ecause it was so incredibly inappropriate.”

Tiffany testified that, around January 2000, Shirlene
told her that Kenneth threatened to blow up Tiffany' s and Tammy’ s
houses. She also testified that in February 2000, Shirl ene nmade

Tiffany prom se that she (Tiffany) would investigate if anything

11
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were to happen to Shirlene. Tiffany testified that when she
spoke with her nmother in March of 2000, Shirlene was very upset
because she had just discovered that Kenneth had taken out a life
i nsurance policy on her life. As a result, Shirlene was
concerned for her safety.

Tamry testified that Shirlene had instructed Tammy to
| ook for her (Tammy’s) baby pictures if anything were to happen
to Shirlene. On April 8, Tammy and Tiffany went to the
Waki sakas’ residence to get the baby pictures. Kenneth had given
Tamry and Tiffany permission to go to the house to get the
pi ctures, and Kenneth had set the pictures out for them Tamy
testified that she found a seal ed manil a envel ope | abel ed as
containing Tammy’s and Tiffany’'s baby pictures. |Inside the
envel ope were papers on education for spousal abuse, including
Shirlene’s handwitten notes, and a notebook w th Waki saka’s
notes. Tamry and Tiffany al so recovered a nunber of letters and
ot her docunents from Shirlene’s townhouse in San Leandro,
California, which letters indicated donestic violence between
Kenneth and Shirlene. Tiffany testified that none of these
letters indicated that Shirlene was going to conmt suicide.

B. Procedural Background: Trial Hi story

On March 28, 2001, Kenneth was indicted for murder in
t he second degree in violation of HRS 88 707-701.5 and 706- 656.

At trial, the prosecution argued that the nedical evidence showed

12
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that Shirlene died fromstrangul ati on, not a drug overdose or a
heart attack. Defense counsel argued that Shirlene had
psychiatric problens and conmtted suicide.

1. Elicitation of opinion testimony

During trial, the prosecution called Detective Canbra

to testify regarding his investigation of Shirlene s death.
During cross-exam nation, defense counsel specifically elicited
Det ective Canbra’ s opinion that Kenneth had nurdered Shirl ene;
def ense counsel al so asked Detective Canbra to outline the
evi dence he had to substantiate that opinion. Defense counsel’s

questioning of Detective Canbra proceeded as foll ows:

Q [ BY DEFENSE COUNSEL]. Ckay. Do you have any forensic
evi dence, as |ead detective in this case, directly linking the
def endant, M. WAiki saka, to the death of his wfe?

[ THE PROSECUTI ON]: Your Honor, |1’'m going to object.
THE COURT: Sustained. Next question.

BY [ DEFENSE COUNSEL] :
. Do you have any hard evidence |inking M. Wakisaka to
the death of his wfe?
[ THE PROSECUTI ON]: Sane obj ecti on.
THE COURT: Sust ai ned.

BY [ DEFENSE COUNSEL] :
Q Do you have any evi dence, other than the opinion of
Dr. Wn?
THE COURT: |'mgoing to sustain that as well without
the State standing to object.
[ DEFENSE COUNSEL]: All right.
THE COURT: The jury will determ ne the case, not this
Det ecti ve, Sergeant.

BY [ DEFENSE COUNSEL] :
Q What evi dence do you have that indicates that M.

Waki saka had anything to do with his wife's death?

THE COURT: Do you really want this person to give his
opi ni on?

[ DEFENSE COUNSEL]: Wy not.

THE COURT: Cone around this way.

(Bench conference.)
THE COURT: Do you think he killed her?
THE W TNESS: Yes, | do.

13
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THE COURT: All right. You nay give your opinion
Thank you.

(Bench conference concl uded.)

THE COURT: On invitation of the defense counsel, you
may answer the question.

BY [ DEFENSE COUNSEL] :

Q You have an opinion, yes?

A Yes, | do.

Q Vhat is that opinion based upon?

A Statements nade [by Kenneth to me during interviews

of hinm] and evidence recovered fromthe residence and in
conjunction with this investigation

Q Ckay. And that’'s it?

A Yes.

Q VWhat is your opinion?

A My opinion is that M. Wakisaka did, in fact, nurder
Ms. Waki saka.

Q How?

A Thr ough strangul ati on.

Q What specific evidence do you have to substantiate

that conclusion, that opinion ?
THE COURT: It’'s been asked. You can respond.

A (By the witness) Basically that his statement to ne
was that he stayed hone fromwork with her all day because he felt
that she was not -- she was not feeling well, so he stayed hone

fromwork to take care of her.

And in between the tine the first anbul ance was call ed
at 6:00 in the morning and the time the second anbul ance was
called at 2:15, her condition worsened, and she was in a coma
actual ly when the second anbul ance did take her away. H s denial
of treatnent by the first anbul ance, there’'s just so rmuch in

there.

Q Okay. Did you investigate this nmatter with the
anbul ance personnel

A Yes, | did.

Q Did the anbul ance personnel informyou --

THE COURT: Counsel, at this tine the Court’s going to
[imt questioning, so we can allowthe jury to draw their own
conclusions, all right.

BY [ DEFENSE COUNSEL] :

7 At this point, Detective Canbra actually said, “Statements nmade at the
trial and evidence recovered fromthe residence.” On redirect, however, the
prosecution asked Detective Canbra about this question

BY [ THE PROSECUTI QN :

Q Sergeant Canbra, just so we're clear. Wen you were
asked the question by defense counsel about what you based your
opi ni on of the defendant’s being involved in the nmurder of his
wi fe, you spoke about statenments the defendant made in trial?

A Right. | -- 1| caught nyself later. It should have been
statenments the defendant made to ne during the interview of him
I’ msorry.

14
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Q We have the testinobny of the anmbul ance personnel. You
did interview with thenf

A Yes.
THE COURT: Counsel, | have term nated your |ine of

questioning. Proceed. The jury will discuss the evidence.
(Enmphasi s added.) The follow ng day, the court questioned
defense counsel regarding his strategy for eliciting Detective
Canbra’ s opi nion; defense counsel and Kenneth confirned the
court’s assunption that this questioning was designed to show
that Detective Canbra was working with Shirlene’s daughters to
col l ect evidence, and that Detective Canbra was therefore biased
agai nst Kenneth. The prosecution then asked the court to strike
Detective Canbra’s testinony regarding his opinion that Kenneth
mur dered Shirlene, arguing that Detective Canbra’s opini on was
irrelevant and that the jury -- rather than the witness -- should
deci de whet her Kenneth murdered Shirlene. The court stated that
it would strike Detective Canbra’s testinony at defense counsel’s
request, but would not do so at the prosecution’ s request.
Despite this pronpting by the court, Kenneth's counsel did not
make a request to strike the danmagi ng testinony.

2. Direct examination of Shirlene’s physician

Kenneth call ed Sharon Lawler, MD., as a wtness.
Dr. Law er was board-certified in internal medicine and had a
general practice; she treated Shirlene from 1996 to 1999 for
coughs, colds, and injuries, and treated Shirlene in the latter
part of 1999 for anxieties. Wen defense counsel sought to

guestion Dr. Lawl er about the causes of Shirlene’ s anxieties, the

15
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prosecution objected on hearsay grounds; the prosecution argued

t hat because Dr. Lawl er specialized in internal nedicine and was
nei ther a psychiatrist nor psychol ogist, Shirlene’'s statenments to
Dr. Lawl er regarding her anxieties were not nade as statenments of
medi cal treatnment under Hawai‘ Rules of Evidence (HRE) Rule
803(b)(4).8 Defense counsel nade an offer of proof that Dr.
Lawl er had been treating Shirlene for a general anxiety disorder
as a result of certain matters that had occurred in her life;

def ense counsel also represented that Dr. Lawer would testify
that Shirlene was agoraphobi c and woul d not | eave her hone to
cone to Dr. Lawer’s office, such that Dr. Lawler had to go to
Shirlene’s hone to treat her. Wen the circuit court inquired as
to the relevance of this testinony, defense counsel argued that
the testinmony would be consistent with the defense theory of drug
overdose and suicide. The court sustained the prosecution’s
objection and refused to permt Dr. Lawer to testify about

Shirlene's anxieties. Wiile the court did allow Dr. Lawer to

8 HRE Rul e 803 (1993) provides in relevant part:

HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL
The follow ng are not excluded by the hearsay rule, even
t hough the declarant is avail able as a wi tness:

(b) Other Exceptions

(4) Statenents for purposes of nedical diagnosis or
treatment. Statements nmade for purposes of medical diagnosis or
treat ment and describing nedical history, or past or present
synptons, pain, or sensations, or the inception or genera
character of the cause or external source thereof insofar as
reasonably pertinent to diagnosis or treatnent.

16
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testify that she referred Shirlene for psychiatric treatnent, the
court did not allow her to testify as to her reasons for making
such a referral. Defense counsel nade an offer of proof that Dr.
Law er would testify that Shirlene was a nentally ill person who
needed hel p. The court further prevented Dr. Lawl er from
testifying: (1) that she suggested that Shirlene admt herself
to Kahi Mdhala, a psychiatric hospital; (2) as to which

medi cati ons she prescribed for Shirlene and the reasons for
prescribing those nedications; (3) that Shirlene did not express
any fear of Kenneth to her; (4) that Shirlene exhibited signs and
synpt ons of agoraphobi a and hyper-vigilance; and (5) that

Shirl ene had asked her to wite a letter stating that Shirl ene

presented signs and synptons of acute anxiety disorder.?

3. Prosecution’s comments on defendant’s failure to
testify

Kenneth did not testify in his own defense. During
rebuttal argunent, the prosecution stated: “Wwo was alone with
her? He was alone with her. He was there. He would know. If
he doesn’t tell us, we can only look to Shirlene and see what her
body tells us.” Kenneth's counsel did not object to these

statenents, and the court did not sua sponte give a curative

i nstructi on.

9 Shirlene wanted this letter so that she woul d be excused from
appearing in court in response to a bench warrant charging her with
terroristic threatening.

17



* %% FOR PUBLICATION * * *

4. Conviction
On June 28, 2002, a jury convicted Kenneth of second

degree nurder. The court sentenced himto an indeterm nate
maxi mumterm of inprisonnment for life with the possibility of
parol e and ordered himto pay restitution of $480 to Tiffany
lrvin, $43,473.95 to Shirlene’s estate, and a $100 crinme victim
conpensation fee. Kenneth filed a notice of appeal on
Sept enber 23, 2002.

1. STANDARDS COF REVI EW

A. Prosecutorial M sconduct

| f defense counsel does not object at trial to
prosecutorial m sconduct, this court may neverthel ess recogni ze
such mi sconduct if plainly erroneous. “W may recognize plain
error when the error conmtted affects substantial rights of the

defendant.” State v. Cordeiro, 99 Hawai ‘i 390, 405, 56 P.3d 692,

707 (2002) (citations and internal quotation marks omtted). See
al so Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 52(b) (2003)
(“Plain errors or defects affecting substantial rights nay be
noti ced al though they were not brought to the attention of the
court.”). We will not overturn a defendant’s conviction on the
basis of plainly erroneous prosecutorial msconduct, however,

unl ess “there is a reasonable possibility that the m sconduct

conpl ai ned of m ght have contributed to the conviction.” State

18
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v. Rogan, 91 Hawai‘i 405, 412, 984 P.2d 1231, 1238 (1999). As we

stated in State v. Sawer:

Al |l egations of prosecutorial nisconduct are reviewed under the
harm ess beyond a reasonabl e doubt standard, which requires an
exam nation of the record and a determ nation of “whether there is
a reasonabl e possibility that the error conplai ned of mght have
contributed to the conviction.” Factors considered are: (1) the
nature of the conduct; (2) the pronptness of a curative
instruction; and (3) the strength or weakness of the evidence

agai nst the defendant.

88 Hawai ‘i 325, 329 n.6, 966 P.2d 637, 641 n.6 (1998) (quoting
State v. Balisbisana, 83 Hawai i 109, 114, 924 P.2d 1215, 1220

(1996))(citations omtted).

B. | neffecti ve Assi stance of Counsel

When reviewing a claimof ineffective assistance of
counsel, this court | ooks at whether defense counsel’s assistance
was “within the range of conpetence demanded of attorneys in

crimnal cases.” State v. Antone, 62 Haw. 346, 348, 615 P.2d

101, 104 (1980) (citations and internal quotation marks omtted).
“The defendant has the burden of establishing ineffective

assi stance of counsel and nust nmeet the follow ng two-part test:
1) that there were specific errors or om ssions reflecting
counsel’s lack of skill, judgnment, or diligence; and 2) that such
errors or omssions resulted in either the w thdrawal or

substantial inpairnment of a potentially neritorious defense.”?

10 This standard differs fromthe standard for finding ineffective
assi stance of counsel under the sixth anmendnment to the Uhited States

Constitution: “Because the [test in Strickland v. Washi nhgton, 466 U.S. 668,

104 S. C. 2052, 80 L.Ed.2d 674 (1984)] has been criticized as being unduly

difficult for a defendant to neet, we continue to followthe standard first
(continued...)
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State v. Aplaca, 74 Haw. 54, 66-67, 837 P.2d 1298, 1305 (1992).

To satisfy this second prong, the defendant needs to show a
possi bl e inmpairnment, rather than a probable inpairnment, of a

potentially meritorious defense. State v. Christian, 88 Hawai ‘i

407, 419, 967 P.2d 239, 251 (1998). A defendant need not prove
actual prejudice. Id.

C. Adm ssibility of evidence

[Dlifferent standards of review nust be applied to trial court
deci sions regarding the adnmssibility of evidence, dependi ng on
the requirenents of the particular rule of evidence at issue.
When application of a particular evidentiary rule can yield only
one correct result, the proper standard for appellate reviewis
the right/wong standard. Hwever, the traditional abuse of

di scretion standard should be applied in the case of those rules
of evidence that require a “judgnent call” on the part of the
trial court.

Keal oha v. County of Hawai ‘i, 74 Haw. 308, 319-20, 844 P.2d 670,

676 (1993).
1. Relevance and probative value
Atrial court’s determ nation of rel evance pursuant to
Hawai i Rul es of Evidence (HRE) Rule 401 (1993) can produce only

one correct result, and is therefore revi ewabl e under the

10¢, .. continued)
enunci ated in Antone because under Hawaii’s Constitution, defendants are
clearly afforded greater protection of their right to effective assistance of
counsel .” State v. Aplaca, 74 Haw. 54, 67, 837 P.2d 1298, 1305 (1992).

11 HRE Rul e 401 (1993) provides:

DEFINITION OF “RELEVANT EVIDENCE”

“Rel evant evi dence” neans evi dence havi ng any tendency to
meke t he existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than it
woul d be without the evidence.
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ri ght/wong standard. Keal oha, 74 Haw. at 314-15, 844 P.2d at
674. However, “the determ nation of the adm ssibility of
rel evant evidence under HRE 40312 is em nently suited to the
trial court’s exercise of its discretion because it requires a
‘cost-benefit calculus’ and a ‘delicate bal ance between probative
val ue and prejudicial effect[.]’” Kealoha, 74 Haw. at 315, 884
P.2d at 674 (citations onmtted) (second alteration in original).
2. Hearsay

“We review the admi ssibility of evidence pursuant to
HRE Rul e 803 under the right/wong standard, because ‘[t]he
requirenents of the rules dealing with hearsay are such that
application of the particular rules can yield only one correct

result.” State v. More, 82 Hawai i 202, 217, 921 P.2d 122, 137

(1996).” State v. Yamada, 99 Hawai ‘i 542, 550, 57 P.3d 467, 475

(2002) (alteration in original).
[11. DI SCUSSI ON

A. Prosecutorial M sconduct

As a rule, the prosecution may not conment on a

defendant’s failure to testify. See, e.qg., Chavez v. Mirtinez,

_US _ , 123 S C. 1994, 2002, 155 L. Ed. 2d 984, 994-95
(2003) (“[NJo ‘penalty’ may ever be inposed on soneone who

12 HRE Rul e 403 (1993) provides:

EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF PREJUDICE, CONFUSION,
OR WASTE OF TIME

Al t hough rel evant, evidence may be excluded if its probative
val ue is substantially outwei ghed by the danger of unfair
prej udi ce, confusion of the issues, or misleading the jury, or by
consi derations of undue delay, waste of tine, or needl ess
presentation of cumul ative evi dence.
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exercises his core Fifth Anmendnent right not to be a ‘w tness’

against hinself in a ‘crimnal case.””) (citing Giffin v.

California, 380 U S. 609, 614-15, 85 S. C. 1229, 1232-33, 14

L. Ed. 2d 106, 109-110 (1965) (“We . . . hold that the Fifth
Amendrent, in its direct application to the Federal Governnent
and in its bearing on the States by reason of the Fourteenth
Amendnent, forbids either conment by the prosecution on the
accused’'s silence or instructions by the court that such silence
is evidence of guilt.”)). The rule prohibiting the prosecution

fromcomenting on a defendant’s failure to testify is a bedrock

principle of the Hawai‘ Constitution: article I, section 10
provides that “[n]o person shall . . . be conpelled in any
crimnal case to be a witness against oneself.” See Kaneshiro v.

Belisario, 51 Haw. 649, 651-52, 466 P.2d 452, 454 (1970) (“[I]t
is clear that United States Suprenme Court decisions and Hawai i

| aw prohi bit prosecutorial conment on the accused’s assertion of
the right [against self-incrimnation] in a crimnal proceeding .

.7 (citing Giffinv. California, 380 U.S. 609, 8 S. C. 1229,

14 L. Ed. 2d 106 (1965)).).

Even if the prosecution violates this rule, however, we
will not overturn a defendant’s conviction if the prosecution’s
m sconduct is harm ess beyond a reasonabl e doubt. As we

explained in State v. d ark:

“Prosecutorial msconduct warrants a new trial or the setting
aside of a guilty verdict only where the actions of the prosecutor
have caused prejudice to the defendant’s right to a fair trial.”
State v. MGiff, 76 Hawai‘i 148, 158, 871 P.2d 782, 792 (1994)
(citations omtted). “In order to determ ne whether the all eged
prosecutorial nmisconduct reached the level of reversible error, we
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consi der the nature of the alleged nisconduct, the pronptness or
lack of a curative instruction, and the strength or weakness of
the evidence agai nst defendant.” State v. Agrabante, 73 Haw. 179,
198, 830 P.2d 492, 502 (1992) (citation omtted).

83 Hawai ‘i 289, 304, 926 P.2d 194, 209 (1996). See also State v.

Kl i nge, 92 Hawai‘i 577, 584, 994 P.2d 509, 516 (2000) (applying
the three-part test to determ ne whether the all eged
prosecutorial m sconduct was reversibly erroneous).

Applying the three-part test for prosecutorial
m sconduct to this case, we hold that the prosecution’s
m sconduct in this case was not harm ess beyond a reasonabl e
doubt .

1. Nature of alleged misconduct

As a rule, the prosecution cannot comment on the
defendant’s failure to testify because this infringes on the
defendant’s right not to be a witness against her- or hinself.

Haw. Const. art. |, 8 10. See Tachi bana v. State, 79 Hawai ‘i

226, 235, 900 P.2d 1293, 1302 (1995) (recognizing that “‘by

advi sing the defendant of his [or her] right to testify, the
court could influence the defendant to waive his [or her] right
not to testify, thus threatening the exercise of this other,
converse, constitutionally explicit and nore fragile right’”
(alterations in original) (citation omtted)). The prosecution’s
comment on a defendant’s failure to testify will be deened

i nproper if that coment was mani festly intended or was of such

character that the jury would naturally and necessarily take it
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to be a comment on the failure of the accused to testify.’'”

State v. Padilla, 57 Haw. 150, 158, 552 P.2d 357, 362 (1976)

(quoting United States v. Wight, 309 F.2d 735, 738 (7th Cr

1962)). See also State v. Valdivia, 95 Hawai ‘i 465, 482, 24 P.3d

661, 678 (2001) (quoting sane). The prosecution nay cal
attention to the fact that the testinony of prosecution wtnesses
has not been controverted “unl ess the circunstance that the
defendant is the only one who coul d possibly contradict that
testimony woul d necessarily direct the jury's attention solely to

the defendant’s failure to testify.” State v. Padilla, 57 Haw.

at 158, 552 P.2d at 362-63.

During rebuttal argunent, the prosecution directed the
jury’s attention to the fact that Kenneth did not testify by
arguing the following: “Wo was alone with her? He was al one
with her. He was there. He would know. |[If he doesn’'t tell us,
we can only look to Shirlene and see what her body tells us.”
The prosecution argues to this court that this comment does not
constitute m sconduct because (1) it was not intended as a
comment on Kenneth’s silence and (2) neither defense counsel nor
the court objected to the comment. W disagree. By rem nding
the jury that Kenneth did not testify, and by inplying that
Kenneth had informati on he was withholding fromthe jury, the
prosecution manifestly intended the jury to note that Kenneth did

not testify; furthernore, given the | anguage used, the jury woul d
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natural ly and necessarily interpret the prosecution’s rebuttal
argurment as a conment on Kenneth’s failure to testify.
2. Promptness or lack of curative instruction
Cenerally, we consider a curative instruction
sufficient to cure prosecutorial msconduct because we presune
that the jury heeds the court’s instruction to disregard inproper

prosecution coments. State v. Rogan, 91 Hawai‘ at 415, 984

P.2d at 1241. However, no curative instruction was given in this
case. Therefore, this second factor weighs heavily in Kenneth’s
favor.

3. Strength or weakness of evidence against defendant

Upon review of the record, we cannot say that the

prosecution’s statenents did not contribute to Kenneth’s
conviction. The evidence in this case does not clearly
denonstrate Kenneth's guilt: the nedical evidence suggesting
strangul ation was significantly disputed by Dr. Mnouki an, there
was no eyew tness testinony to confirmstrangul ati on, and there
was evi dence suggesting that Shirlene may have suffered a heart
attack. 1In short, the evidence was not so overwhel m ng that we
are convinced the prosecution’s intrusion on Kenneth' s rights
under article I, section 10 of the Hawai‘ Constitution may not

have contributed to Kenneth’s conviction. See, e.g., State v.

Rogan, 91 Hawai ‘i at 415, 984 P.2d at 1241 (“[l]t can hardly be

said that the case against [the defendant], which hinged on the
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credibility of the Conpl ainant, was so overwhelmng as to
outwei gh the inflammtory effect of the deputy prosecutor’s

coments.”).

Based upon the foregoing, we hold that the prosecution
i nproperly commented on Kenneth's failure to testify in violation
of his article I, section 10 right to remain silent. Wile
def ense counsel did not object to the inproper conmments (as
di scussed infra), we hold that the prosecutorial m sconduct
constitutes plain error which affected Kenneth's substanti al
rights. Kenneth is thus entitled to a newtrial as a result of
t he prosecutorial msconduct. However, while the prosecutorial
m sconduct reached the | evel of reversible error, the m sconduct

was not so egregious that double jeopardy should attach to

prevent retrial. See State v. Rogan, 91 Hawai‘i at 423 n.11, 984
P.2d at 1249 n. 11 (“We note and enphasi ze that the standard
adopt ed for purposes of determ ni ng whet her doubl e jeopardy
principles bar a retrial caused by prosecutorial m sconduct
requires a nuch higher standard than that used to determ ne

whet her a defendant is entitled to a newtrial as a result of
prosecutorial m sconduct.”).

B. | nef fecti ve Assi stance of Counsel

We next turn to Kenneth’'s contention that he was deni ed
his right to the effective assistance of counsel, guaranteed by

article |, section 14 of the Hawai ‘i Constitution and the sixth
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amendnent to the United States Constitution. |In order to prove

i neffective assistance of counsel, Kenneth has the burden to
prove “1) that there were specific errors or om ssions reflecting
counsel’s lack of skill, judgnment, or diligence; and 2) that such
errors or omssions resulted in either the w thdrawal or
substantial inpairment of a potentially meritorious defense.”

State v. Aplaca, 74 Haw. at 66-67, 837 P.2d at 1305. To satisfy

this second prong, Kenneth need only show a possi bl e i npairnment
of a potentially meritorious defense, not probable inpairnment or

actual prejudice. State v. Christian, 88 Hawai‘ at 419, 967

P.2d at 251.

Kenneth has nmet his burden of proof on this two-prong
test to establish ineffective assistance of counsel. W exam ne
each prong in turn.

1. Specific errors or omissions

Kennet h bases his claimof ineffective assistance of
counsel on two primary errors and om ssions: (1) defense
counsel’s failure to object to the prosecution’ s rebuttal
argunment in which the prosecution inproperly conmented on
Kenneth’'s failure to testify; and (2) defense counsel’s cross-
exam nation of Detective Canbra, during which Kenneth's counsel
intentionally elicited Detective Canbra s opinion (and the
evi dence upon which Detective Canbra based his opinion) that

Kennet h had nurdered Shirlene by strangulation. W agree with
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Kenneth that the above actions by defense counsel were errors and

om ssions reflecting counsel’s lack of skill or judgnent.
a. Failure to object to prosecution’s inproper
comment s

The Hawai ‘i Constitution gives Kenneth the right to
remain silent, and the prosecution’s comments in rebuttal
argurment were in clear violation of this right. Defense
counsel’s failure to object to these constitutionally inproper
comments coul d not concei vably have been based upon a legitinate
tactic to benefit Kenneth’'s defense. Rather, the failure to
object here is an om ssion reflecting defense counsel’s |ack of
skill or judgnment in protecting Kenneth's constitutional rights.

b. Elicitation of Detective Canbra’'s damagi ng opi ni on

with supporting evidence

In his cross-exam nation of Detective Canbra, defense
counsel intentionally elicited Detective Canbra’s opinion that
Kennet h had nurdered Shirlene by strangul ation. Defense counsel
also intentionally elicited Detective Canbra’s testinony on the
evi dence substantiating that opinion. Prior to his asking for
Detective Canbra’s opinion with the jury present, Detective
Canbra told the court -- in a bench conference colloquy with
def ense counsel and the prosecution present -- that his opinion
was t hat Kenneth had i ndeed nurdered Shirlene. Despite the
court’s warning (“Do you really want this person to give his
opi nion?”) and the prosecution’ s objections to this line of
guestioni ng, defense counsel was undeterred and insisted that he

elicit Detective Canbra’s opinion with the jury present. In
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addition, after the damaging testinony was elicited, the court
gave defense counsel notice that Detective Canbra’s opinion
testimony woul d be stricken if defense counsel so requested. The
court gave this notice because Detective Canbra was not qualified
as an expert wi tness pursuant to HRE Rule 702, and the opinion he
gave was not the type of opinion permtted by |lay w tnesses under
HRE Rul e 701. Despite the court’s pronpting, defense counsel did
not request that the damagi ng testinony be stricken.

Kenneth contends that “[t]here is no conceivable way in
whi ch such a |ine of questioning would benefit the defense.” W
agree. The prosecution contends that the decision to elicit
Det ective Canbra’ s opi nion was part of defense counsel’s strategy
to show that Detective Canbra was bi ased agai nst Kenneth; the
prosecution notes that Kenneth hinself consented to this strategy
on the record. Wile this |ine of questioning nay well have been
part of defense counsel’s m sguided strategy, this does not nean
t hat defense counsel provided effective assistance to the

defendant. For exanple, in State v. Smith, defense counsel chose

to disclose all the defendant’s prior convictions and

I ncarcerations, despite the fact that the court had ruled in the
def endant’s favor on a notion in |limne to exclude that evidence.
68 Haw. 304, 306-308, 712 P.2d 496, 498-99 (1986). Smith's

def ense counsel was therefore forewarned that evidence of the
defendant’s prior convictions was nore prejudicial than
probative, yet Smith' s defense counsel neglected the court’s

warning and elicited this testinony. 68 Haw. at 312, 712 P.2d at
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501. Despite the fact that Smth's counsel had a trial strategy,
we held that Smth was entitled to a new trial because he did not
recei ve effective assistance of counsel. 68 Haw. at 313-14, 712
P.2d at 502-03. Simlarly, in this case, we find that defense
counsel’s intentional elicitation of Detective Canbra’ s opinion
(together with supporting evidence) that Kenneth nurdered
Shirlene by strangul ati on was an error reflecting defense
counsel’s lack of skill or judgnent in defending Kenneth.

2. Impairment of a potentially meritorious defense

Stated sinmply, we find that defense counsel’s errors

and onmi ssions resulted in the possible inpairnent of a
potentially nmeritorious defense. W hold that Kenneth was deni ed
effective assi stance of counsel and is thus entitled to a new
trial.

C. Exclusion of Dr. Lawer’s testinbny

Al t hough the previous two issues are dispositive of
this case, we address the court’s exclusion of nuch of Dr.
Law er’s proffered testinony in order to provide sone gui dance on
retrial.

Dr. Lawl er was board-certified in internal medicine and
had a general practice. She treated Shirlene from 1996 to 1999
for a nunber of illnesses, both physical and enotional. As
Shirlene’ s treating physician, she was well aware of Shirlene’ s
enotional problens -- including anxieties and their origins.
Dr. Law er was acutely aware of Shirlene s agoraphobia, as Dr.

Lawl er had to go to Shirlene’s hone to treat her. During the
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course of her treatnment of Shirlene, Dr. Lawler tried to get
psychiatric help for Shirlene, including suggesting that Shirlene
admt herself to a psychiatric hospital. 1In short, Dr. Lawl er
was intimately famliar with Shirlene’ s enotional problens.

An expert w tness need not possess the highest possible

gualifications to testify about a particular matter. Tabieros v.

d ark Equipnent Co., 85 Hawai‘ 336, 396, 944 P.2d 1279, 1339

(1997). This rule is particularly true for a treating physician.

Hol brook v. Lykes Bros. S.S., Inc., 80 F.3d 777, 781-83 (3d Gr

1996) (finding reversible error where the district court
precluded a treating physician fromtestifying as to his
di agnosi s of nesot heli oma because the physician was not a
pat hol ogi st or oncol ogi st).

Based upon Dr. Lawer’s status as Shirlene’s treating
physician, her famliarity with and treatnment of Shirlene’s
enotional problens, and her attenpts to get psychiatric care for
Shirlene, the court erred in excluding Dr. Lawl er’s testinony
about Shirlene’s enotional problens on the basis that Dr. Lawl er

was neither a psychiatrist nor a psychol ogi st. =

3 This testinony should not be excluded based on a hearsay objection
HRE Rul e 803(b)(4) provides that statenents nmade for purposes of mnedica
di agnosis or treatnent are not excluded by the hearsay rule.
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| V. CONCLUSI ON
Based on the foregoing, we vacate the judgnent of the

circuit court and renmand for a new trial.
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